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BRIEF OF AMICUS CURIAE THE UTAH ASSOCIATION OF COUNTIES
INTRODUCTION
The Utah Association of Counties ("UAC") files this amicus brief to address the
implicit conclusion of the district court that an unconstructed unit identified on a
declaration and plat in accordance with UTAH CODE § 57-8-10 (2015) is not a unit for
purposes of the Utah Condominium Ownership Act in Title 57, Chapter 8 of the Utah
v;;)

Code (the "Act"). This conclusion places local county recorders and assessors in the
difficult position of determining whether a unit is constructed before their duties under
the Act are triggered. It also creates confusion in the recording of transfers and
encumbrances for unconstructed units.
The correct conclusion should be that a unit identified and described in
accordance with the Act in the recorded declaration and plat is a unit for purposes of the
Act whether or not constructed. This is consistent with the 2016 amendment to the Act

Vii)

that makes it clear that an unconstructed unit is a unit for purposes of the Act. See UTAH
CODE§§ 57-8-3(36), 57-8-3(37), and 57-8-24 (2016); 210 Utah Laws§§ 3 and 80; H.B.
255, 61st Leg., Gen. Sess. (Utah 2016). 1

BACKGROUND
Rockwell Square Condominiums is a condominium development in Salt Lake
~

County. The developer recorded a declaration (the "Declaration") and condominium plat
(the "Plat") for the condominium development that created 168 units in five buildings.

This recent amendment should not be confused with the 1994 amendment discussed
infra.

1
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(R. 14-115.) Only one building, which housed 34 units, was constructed, after which the
developer filed bankruptcy. (Compl. at ,r,r 40-48, R. 1-14.) Criterium, LLC
("Criterium") purchased the remaining 134 unconstructed units from the bankruptcy
estate. (Compl. ,r,r 40-48, R. 1-14.) Criterium would like to amend the Declaration so
that it can construct something different than the unconstructed units as currently platted.
(Complaint ,r 48, R. 1-14). To do that, it must be considered a voting member of the
Homeowners Association of Rockwell Square, Inc. (the "Association"). The Association
argued that Criterium is not a member because the Declaration allocated no membership
interests to a unit prior to construction of the unit. (Mem. in Supp. of Ders Mot. to
Dismiss, R. 270-285.) The Association further argued that the Declaration does not
allocate an interest in the undivided common elements until a unit has been constructed.

(lg.).
One argument made by Criterium below is that the Act required the Declaration to
allocate interests in the common elements to each unit, subject to statutory parameters.
See UTAH CODE§ 57-8-7(2) (2016) (requiring the Declaration to allocate an undivided
interest in the common areas equally or proportionately based upon "either the size or par
value of the unit."). As such, Criterium argued that the portions of the Declaration which
fail to allocate an interest in the undivided common elements to the unconstructed units
violate the Act and should not be applied. Criterium further argued that the Act applies,
rather than Declaration provisions, and it has an interest in the undivided common areas
pursuant to law and should be a voting member of the Association. See UTAH CODE §
57-8-24 (2015) ("the voting rights shall be available to[] the unit owners according to
2
;:.:-,,
~

their respective percentage or fractional undivided interests in the common areas and
facilities."), amended by H.B. 255, 61st Leg., Gen. Sess. (Utah 2016).
The district court ruled against Criterium on this argument and found that the 134
undeveloped units were not "units" for purposes of the Declaration because they do not
exist as part of a physically enclosed space. (Decision at 4, attached as Addendum A.)
Further, the district court concluded that the "provisions set forth in the Declaration
limiting interest in common elements, membership in the association, and voting rights to
constructed units comply with the Utah Condominium Ownership Act." (Id. at 5.) The
implicit result of the district court's conclusion is that the unconstructed units are not
units under the Act despite their identification in the recorded Declaration and Plat.
Notwithstanding the identification of the unconstructed units in the recorded
Declaration and Plat, the district court interpreted the Declaration to require the units be
constructed, or within an enclosed space, before they become units subject to the Act.
Such an interpretation is an example of Schrodinger's Cat paradox-can a cat be both
alive and dead? In this case can a unit be both a unit and not a unit? The correct
conclusion is that the recorded Declaration and Plat made the property as a whole subject
to the Act, including the identified unconstructed units. As such, the Court should avoid
the difficulties resulting by finding that an unconstructed units fall outside the Act.
-~

The district court's conclusion that unconstructed units are not units under the Act
creates uncertainty as to the duties of county assessors and recorders under the Act. See
UTAH CODE§§ 57-8-4, 57-8-5, 57-8-12, and 57-8-19 (2015); UTAH CODE§ 57-8-27
(2015) amended by H.B. 72, Gen. Sess. (Utah 2016). For example, if the units identified
3

on the Plat and Declaration are not "units" for purposes of the Act because they are
unconstructed, then how does the Assessor assess the unconstructed units? The Act
requires the Assessor to assess each unit separately and its portion of the common areas.
UTAH CODE§ 57-8-27 (2015). Ifunconstructed units are not units under the Act, should
the Assessor assess all unconstructed units as one parcel with the various owners as
tenants in common? If taxes are not paid, then is the whole parcel (i.e., all of the
unconstructed "units") subject to tax sale if property taxes are unpaid? Similarly, should
the recorder not accept individual conveyances of an unconstructed unit? Should the
recorder not maintain a tract index for each unconstructed unit as required by Utah Code
§ 57-8-12?
These questions are avoided if this Court correctly concludes that an
unconstructed unit described in the recorded Declaration and plat is a unit under the Act,
at the very least for purposes of the duties of the recorder and assessor. A ruling to the
contrary places unconstructed units in an area where there are no laws to govern the units,
their rights, and their legal status.
ARGUMENT

I.

THE PURPOSES OF THE ACT AND PUBLIC NOTICE REQUIRE
THAT AN IDENTIFIED, BUT UNCONSTRUCTED, UNIT BE A
UNIT FOR PURPOSES OF THE ACT.

The failure to include an identified and recorded unconstructed unit as a unit for
purposes of the Act undermines the purposes of the Act and leaves such units without
statutory recognition. The Act defines the property interests and rights of units in a
condominium project. UTAH CODE§ 57-8-1 (2015) et. seq. In this regard, the Act
4

provides a structure for recording, transferring, and taxing individual units. The
obligation of county recorders and assessors are triggered by the recording of units.
However, if an unrecorded unit is not subject to the Act, then there is no law that
identifies the legal nature of the unconstructed unit, the duties of the recorder and the
assessor, and the rights of purchasers of the unconstructed unit.
The ruling that an unconstructed unit does not constitute a unit, if upheld, could
make it difficult for an assessor to fulfill the statutory duty to uniformly assess each
parcel of property. The facts in this case are unusual, in that the Declaration was
recorded as an amended and restated declaration after the construction of the first
building, but before construction of any further units. This is very seldom the case. In a
new condominium project, however, a declaration and plat must be recorded prior to
construction of any unit. As required by the Act, the declaration must allocate the
undivided interests in the common areas (which includes all the land in the condominium
project) to the units, none of which are constructed. UTAH CODE §57-8-10(2)(d) (2015).
Once a declaration and plat have been recorded, the Assessor cannot assess the property
as a whole, or the common areas separately from the units. UTAH CODE §57-8-27( 1)
(2015). Instead, an Assessor can assess only units. If an unconstructed unit is not a unit,
then an argument can be made that the assessment should be made on the undivided
parcel and the inseverable tax lien attaches to the whole. UTAH CODE § 59-2-1325
(2015). This does not appear to have been the intention of the Legislature, as further
evidenced by its recent clarification in the 2016 amendment.

5

In addition, if an unconstructed unit is not a unit then how are the public,
recorders, or assessors put on notice that a unit is constructed? The Act provides no
mechanism for recording a notice of completed construction. Recorders and assessors do
not have the resources to continually inspect every condominium development of a
recorded declaration or plat to determine when a unit has been constructed. The Act does
not reflect an intent of the Legislature to impose such a duty.
Further, excluding an unconstructed unit from the Act raises the ambiguous
question of when a unit is constructed. For example, is it constructed when a certificate
of occupancy has been issued or only when it is roughly framed? These troubling
questions are avoided if the Court finds that a unit identified in the recorded declaration
and plat, whether constructed or unconstructed, is a unit subject to the Act.

II.

THE UNCONSTRUCTED UNITS IDENTIFIED IN THE RECORDED
DECLARATION AND PLAT ARE SUBJECT TO THE ACT BECAUSE
THE DECLARATION PROVIDES THAT THE ACT APPLIES TO THE
SUBJECT PROPERTY.

The Declaration provides in Article 2.01 that "[t]he Property is hereby submitted
to the provisions of the Act as the Land associated with the Rockwell Square
Condominium Project." (R. 43.) The units, whether constructed or unconstructed, are
specifically identified by the Declaration through reference to Exhibit E, which lists the
units by number and building. (Declaration, Section l.Ol(ppp), R. at 43.). Since the
unconstructed units are identified in the Declaration, and the Declaration expressly
submits itself to the Act, there should be no dispute that the Act applies to the

6

unconstructed units. See UTAH CODE§ 57-8-2 (2015) (providing that the Act applies to
property where the owners submit to the provisions of the Act).
The units, both unconstructed and constructed, have been recorded in accordance
with the Act. See UTAH CODE§ 57-8-13(1) (2015). 2 The Declaration describes each unit
by number and size. UTAH CODE§ 57-8-10(2)(a) (2015); (R. 43, 100-113). Likewise, a
Plat has been recorded identifying the units and the boundaries of each. UTAH CODE §
~

57-8-13(a)(l)(iii) (2015); (R. 115). Accordingly, the recorder is charged by the Act to
maintain an index of the unconstructed units and conveyances of the unconstructed units.
UTAH CODE§ 57-8-12(2). Liens are recorded against the individual units. UTAH CODE§
57-8-19. Finally, each unconstructed unit is required to be considered a parcel and
subject to separate assessment and taxation. UTAH CODE§ 57-8-27. Since the
Declaration is subject to the Act and identifies the unconstructed units, the unconstructed
units are subject to the Act.

III.

THE HOLDING IN COUNTRY OAKS IS NOT CONTROLLING.

The district court relied upon Country Oaks Condominium Management
Committee v. Jones, 851 P.2d 640 (Utah 1993) to conclude that an unconstructed unit is
not a unit for purposes of the Act. Country Oaks involved an expandable condominium

A declaration may include an expandable condominium project. UTAH CODE§ 57-810(4)(a) (2015). However, the plat for an expandable condominium only identifies the
land and the maximum units. Id. When the convertible land is converted to
condominiums, a supplemental plat is recorded to identify the units. UTAH CODE§ 57-813.6 (2015). The unconstructed units subject to this appeal are not an expandable
condominium project. Rather all units were identified with the recorded Declaration and
Plat.

2
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project. The final phase was recorded, but units were not constructed. The
Condominium Management Committee for the development (the "Committee"), in
accordance with the bylaws, assessed fees for maintaining the common areas. Id. at 640.
The owners of the unconstructed units objected to the assessed fees claiming that the
unconstructed units were not subject to the fees because they were not units until
constructed. The Utah Supreme Court interpreted the declaration and concluded that the
language "independent use" and "space enclosed" indicates "that a unit exists only when
a structure provides an enclosed area for the exclusive use and possession of the owner."
Id. at 641-42. The Court in Country Oaks specifically rejected the Committee's
argument that the declaration's language expressly created the units upon the recording of
the map. The Court found such language was contradicted by other provisions in the
declaration. Id. at 642.
Country Oaks is not controlling because the Act was subsequently amended in
1994, likely in response to Country Oaks, to include in the definition of "unit" the phrase,
a "proposed condominium unit under an expandable condominium project, not
constructed, is a unit two years after the date the recording requirements of Section 57-813. 6 are met .... " H.B. 244, 50th Leg., Gen. Sess. (Utah 1994); 1994 Utah Laws, Ch.
116, § 1. Criterium will adequately address the 1994 amendment to the Act in its
opening brief and no further argument in that regard is made here. However, in the event

/.: :,
~

that the Court does not find the 1994 amendment conclusive, UAC argues in the
alternative that the Country Oaks holding should be narrowly limited to the bylaws and

,.-,

\ti

declaration present in that case.
8

The Utah Court of Appeals in B. Inv. LC v. Anderson, 2012 UT App 24,270 P.3d

548 duly limited the scope of the Country Oaks holding. In B. Inv. LC, the Court of
Appeals was faced with a quiet title action where condominium owners sought to
preclude an interest in the limited common area by individual lot owners. The
condominium owners referenced the holding in Country Oaks and argued that the
Utah Supreme Court has held, and the Act itself provides, that the term
'unit' is limited to an area 'within a physically enclosed space.' Thus, they
reasoned the owner of a single family dwelling lot or a lot without a
building on it cannot be a 'unit owner' as that term is used in the Amended
Declaration and the Act.
Id. ,I 16.
The Court of Appeals rejected the condominium owner's argument and interpreted
the Country Oaks holding "as allowing declarants a measure of latitude in defining a
unit." B. Inv. LC, 2012 UT App 24, ,I 19. The Court of Appeals concluded that the
subject declaration which identified the lots by number did not preclude unconstructed
..;J

units. Id. at

ir,

20-22. The Court of Appeals stated: "[t]hese definitions [referring to the

Act and declaration] cannot reasonably be read to categorically exclude a vacant lot or a
single family dwelling from the definition of 'unit."' Id. at, 22. The Court of Appeals
continued, "especially where the statutory definition of "property" [in the Act] includes
land without a building." Id.
The B. Inv. LC reasoning is likewise applicable here. The Declaration defines
"unit" as "a physical portion of the Condominium Project, including one or more rooms

9

situated in a Building3 comprising part of the Condominium Project designated for
separate ownership and is designated as a Retail or Residential Unit in Exhibit E attached
to this Declaration and incorporated herein and on the Plat, and includes, lath, furring,
wallboard .... " (R. 43.) As the Court of Appeals reasoned, a "separate physical space"
is broad enough to include both the land and an improvement. At the least, it does not
preclude an unconstructed unit. Further, as was the case in B. Inv. LC, the identification
of units by number is also a basis to conclude that an unconstructed unit is a unit. B. Inv.
LC. Id., 2012 UT App 24, ,r 20. The following table illustrates the differences in the
definitions of "unit" between the Rockwell Square Declaration and the declarations in B.
Inv. LC and Country Oaks.

Rockwell Square
Declaration

Definition of Unit

B. Inv. LC
Declaration

"a nhysical nortion of "one of the
the Condominium
Condominium
Project, including one Units, and/or Lots
or more rooms
1, 3, 4 and 5."
situated in a Building
comprising part of the
Condominium Project
designated for
segarate ownershiQ
and is designated as a
Retail or Residential
Unit in Exhibit E

Country Oaks
Declaration

"that part of the
property owned in
fee simple for
indeQendent use
and shall include
the elements of
the condominium
property which
are not owned in
common with the
owners of other

"Building" is defined in the Declaration as "the structures constructed, or to be
constructed, within the Project ...." (Declaration, Section 1.0l(i), R. 36.)
3

10

r,

\jjjil

attached to this
Declaration and
incomorated herein
and on the Plat and
includes, lath, furring,
wallboard .... "

units as shown on
the map."
"The space
enclosed within
the undecorated
interior surface of
its perimeter
walls, floors and
ceilings ... to
form a complete
enclosure of
space."

Country Oaks, 851 P.2d at 641 (emphasis added); B. Inv. LC, 2012 UT App 24, ,r 20; (R.
43, Declaration, Section 1.0l(ppp) (emphasis added).
Country Oaks focused on the words "independent use" and "elements" to
conclude that the definition of unit did not include an "unconstructed unit." Country
Oaks, 851 P .2d at 641. Further, Country Oaks found that the definition described a unit
as, "[t]he space enclosed within the undecorated interior surface ...." Id. These phrases
exclusive to a constructed unit are not present here. The definition for unit in the subject
Declaration is broad enough to include an unconstructed unit.
CONCLUSION
The Court should conclude that the units described in the Declaration and
depicted on the Plat in the Rockwell Square Condominium development, including
unconstructed units, are units for purposes of the Act.

11

DATED this
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. ,., ,.., :.·~mTRICT COURT
,. :' .. '.i.:dicial District

IN THE THIRD JUDICIAL DISTRICT, STATE OF UTAH

(.": -! 10

2015

IN AND FOR SALT LAKE COUNTY, SALT LAKE DEPAR~---·:·~-~-",:_-ou---:nty=---~Deputy Clerk

CRITERIUM, LLC, a Utah limited liability
company,

RULING & ORDER

Plaintiff,
vs.

Civil No. 140903232
HOMEOWNERS ASSOCIATION OF
ROCKWELL SQUARE, INC., a Utah nonprofit corporation, et al.,

Judge Royal I. Hansen

Defendants.

Pending before this Court is a Motion for Partial Summary Judgment filed by Plaintiff
Criterium, LLC ("Plaintiff''). Also pending before this Court is an Alternative Cross-Motion for
Partial Summary Judgment filed by the Defendants in the present case (collectively
"Defendants"). This matter came before the Court for oral argument on February 5, 2015, at
which hearing Plaintiff was represented by J. Angus Edwards and Defendants were represented
by Kevin P. Dwyer and Thor B. Roundy. 1 The Court, having fully reviewed all relevant
pleadings and law to both Plaintiffs Motion for Partial Summary Judgment and Defendants'
Cross-Motion for Partial Summary Judgment (collectively the "Motions"), having considered the
argument of counsel, and having now been fully informed, rules and orders as follows.

1 The

Court notes Plaintiff filed an Objection to New Arguments Asserted in Oral Arguments ("Plaintiffs
Objection") on or about February 6, 2015. Defendant Corner Canyon Properties ("CCP") filed a Reply to Plaintiff's
Objection on or about February 9, 2015. The "new arguments" addressed in Plaintiffs Objection were simply CCP's
responses to questions posed by the Court. Moreover, the matters addressed in Plaintiffs Objection ultimately do
not affect the Court's decision expressed herein. Accordingly, Plaintiff's Objection is overruled.

DISCUSSION
Rule 56 of the Utah Rules of Civil Procedure provides summary judgment shall be
granted if "the pleadings, depositions, answers to interrogatories, and admissions on file, together
with the affidavits, if any, show that there is no genuine issue as to any material fact and that the
moving party is entitled to judgment as a matter oflaw." UTAH R. Crv. P. 56(c). Utah courts
have clarified that Rule 56 contains a presumption in favor of the nonmoving party, stating "the
moving party [must meet] its initial burden to present evidence establishing that no genuine issue
of material fact exists" before the court should obligate the nonmoving party "to demonstrate that
there is a genuine issue for trial." See Orvis v. Johnson, 2008 UT 2, ,r16, 177 P.3d 600 (citations
omitted). However, courts have further stated "[t]he non-moving party must set forth specific
facts showing that there is a genuine issue for trial" to survive a summary judgment motion. See

Peterson v. Coca-Cola USA, 2002 UT 42, ,i20, 48 P.3d 941. Finally, courts have clarified that in
addressing a summary judgment motion, a court is required "to draw all reasonable inferences in
favor of the nonmoving party." IHC Health Serv., Inc. v. D & K Mgmt., Inc., 2008 UT 73, 119,
196 P.3d 588. It is in this context the Court examines whether the Declaration complies with the
requirements set forth in the Utah Condominium Ownership Act (the "Act").
The Act defines "unit" to mean "a separate physical part of the property intended for any
type ofindependent use, including one or more rooms or spaces located in one or more floors or
part or parts of floors in a building or a time period unit, as the context may require." Utah Code
Ann.§ 57-8-3(31) (West 2014). 2 It is against this backdrop the Act defines the rights of unit

owners. For example, in addressing interest in the common areas and facilities, the Act provides

2 The

Court notes the analysis of the Act is the same under the 2011 version as the applicable provisions have not
been significantly amended in the interim.
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[e]ach unit owner shall be entitled to an undivided interest in the
common areas and facilities in the percentages or fractions
expressed in the declaration. The declaration may allocate to each
unit an undivided interest in the common areas and facilities
proportionate to either the size or par value of the unit. Otherwise
the declaration shall allocate to each unit an equal undivided
interest in the common areas and facilities.
Utah Code Ann.§ 57-8-7(2) (West 2014). Likewise, with regard to membership in the
homeowners' association, the Act defines "association of unit owners" to mean "all of the unit
owners: (a) acting as a group in accordance with the declaration and bylaws; or (b) organized as
a legal entity in accordance with the declaration." Utah Code Ann.§ 57-8-3(2). Finally, in
addressing unit owners' voting rights, the Act clarifies "[t]he common profits of the property
shall be distributed among, the common expenses shall be charged to, and the voting rights shall
be available to, the unit owners according to their respective percentage or fractional undivided
interest in the common areas and facilities." Utah Code Ann.§ 57-8-24 (West 2014).
Courts have clarified "[t]he Condominium Act provides significant guidance as to the
operation of condominium associations." See Park W. Condo. Ass'n, Inc. v. Deppe, 2006 UT
App 507, ,I13, 153 P.3d 821. In examining the Act, courts have reasoned "the Act anticipates
that a condominium project may contain proposed units that are not yet constructed. However,
this does not undermine [the] conclusion that for a unit to actually exist, it must be within a
physically enclosed space." See Country Oaks Condo. Mgmt. Comm. v. Jones, 851 P.2d 640,
642 (Utah 1993); see also B. Inv. LC v. Anderson, 2012 UT App 24, ,Il8, 270 P.3d 548
(recognizing a "definition of unit as an enclosed space"). The Court must therefore tum to the
definition of unit set forth in the Declaration.
The Amended Declaration of Condominium for Rockwell Square Condominiums (the
"Declaration") defines "unit" to mean "a physical portion of the Condominium Project, including
3

one or more rooms situated in a Building comprising part of the Condominium Project." See
Mem. in Supp. of Mot. for Partial Summ. J. Ex. A, at 9. The Declaration further clarifies that a
unit "includes[] lath, furring, wallboard, plasterboard, plaster, paneling, tiles, wallpaper, paint,
finished flooring, and other material constituting part of the finished surface of a wall, floor or
ceiling, spaces, interior partitions, fixtures, and improvements." Id. The proposed units in
Buildings 2-5 would include none of these elements. In interpreting these provisions in relation
to the Act's requirements, the Court concludes the proposed units are not included in the
definition oi°unit" set forth in the Declaration. See B. Inv. LC, 2012 UT App 24, at 118,270
P.3d 548.
Having thus determined the proposed units are not "units" as defined in the Declaration,
the Court must now tum to the Declaration's provisions governing common area interests,
membership in the homeowners' association and voting rights. In dividing common area
interests, the Declaration provides "[t]he Allocated Interest in Common Elements shall be
allocated among the Units." See Mem. in Supp. of Mot. for Partial Summ. J. Ex. A, at 12.
Likewise, the Declaration provides "[e]very person who is the Owner of a Unit ... shall be a
Member of the Association [and] [a]t any meeting of the Association, the Allocated Interest
allocated to a Unit may be voted." See id. at 19.
Thus, in limiting the allocation of interest in common elements to Units as defined in the
Declaration, the Declaration allocates no interest in the common elements to the proposed units
in Buildings 2-5. Nor does the Declaration establish Plaintiffs (as owner of the proposed units in
Buildings 2-5) entitlement to membership or voting rights in the association. Notwithstanding
Plaintiffs assertion to the contrary, such limitation of interest in the common elements,
membership and voting rights to constructed units complies with the requirements set forth in the
4

Act. See Country Oaks Condo. Ass'n, 851 P.2d at 642. Accordingly, Plaintiff is not entitled to
judgment as a matter of law with regard to its claim for declaratory judgment. Likewise,
Defendants are not entitled to judgment as a matter of law with regard to Plaintiffs alleged
liability for unpaid common expenses.
Based on the foregoing, Plaintiffs Motion for Partial Summary Judgment is DENIED.
Likewise, Defendant's Alternative Cross-Motion for Partial Summary Judgment is also
DENIED. The provisions set forth in the Declaration limiting interest in common elements,
membership in the association and voting rights to constructed units comply with the Utah
Condominium Ownership Act. Therefore, pursuant to the Declaration, the proposed units in
Buildings 2-5 are allocated no ownership interests in the common elements, nor is Plaintiff-as
owner of the proposed units-entitled to membership or voting rights in the association.
This Ruling and Order is the order of the Court, and no further order is required.
So Ordered this

~

day of March, 2015.

Judge Royal I. Hans
District Court Judge
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